CALIFORNIA STATE BOARD OF PHARMACY
BILL ANALYSIS

BILL NUMBER: AB 2756 VERSION: As amended June 23, 2008
AUTHOR: Duvall SPONSOR: Cadlifornia Retailers Association
BOARD POSITION: Support

SUBJECT: Pharmacists: furnishing drugs during an emergency

EXISTING LAW

Authorizes a pharmacist to, in good faith, furnish a dangerous drug or dangerous
device in reasonable quantities without a prescription during a federal, state or
local emergency, to further the health and safety of the public.

THIS BILL WOULD

Clarify the emergency conditions under which pharmacists may furnish
dangerous drugs and devices without a prescription.

AUTHOR'S INTENT

This bill clarifies that a natural disaster is an appropriate emergency in which
pharmacists are able to dispense drugs or devices without a prescription to
ensure that a delay in a declaration of a state of emergency will not interfere
with the ability of patients to receive necessary medications in accordance with
board regulations.

FISCAL IMPACT:

The board does not anticipate any substantial fiscal impact o its operations.

SUPPORT/OPPOSITION

Support
Callifornia Retailers Association {sponsor)

Callifornia Pharmacists Association
National Association of Chain Drug Stores
Walgreens



Oppose
None on file

HISTORY:

Dates Actions
06/23/08 June 23 Read second time, amended, and to third reading.
06/19/08 June 19 From committee: Amend, and do pass as amended. (Ayes 9. Noes 0.) .

06/12/08 June 12 From committee chair, with author's amendments: Amend, and re-refer to
committee. Read second time, amended, and re-referred to Com. on B., P. & E.D.

05/29/08 May 29 Referred to Com. on B., P. & E.D.

05/22/08 May 22 In Senate. Read first time. To Com. on RLS. for assignment.

05/22/08 May 22 Read third time, passed, and to Senate. (Ayes 76. Noes 0. Page 5273.)
05/19/08 May 19 Read second time. To Consent Calendar.

05/15/08 May 15 From committee: Do pass. To Consent Calendar. (May 14).

04/29/08 Apr. 29 From committee: Do pass, and re-refer to Com. on APPR. with
recommendation: To Consent Calendar. Re-referred. (Ayes 10. Noes 0.) (April 29).

04/22/08 Apr. 22 Re-referred to Com. on B. & P.

04/21/08 Apr. 21 From committee chair, with author's amendments: Amend, and re-refer to
Com. on B. & P. Read second time and amended.

04/03/08 Apr. 3 Referred to Com. on B. & P.

02/25/08 Feb. 25 Read first time.

02/24/08 Feb. 24 From printer. May be heard in committee March 25.
02/22/08 Feb. 22 Introduced. To print.




AMENDED IN ASSEMBLY JULY 1, 2008
AMENDED IN ASSEMBLY JUNE 25, 2007
AMENDED IN SENATE APRIL 16, 2007

SENATE BILL No. 963

Introduced by Senator Ridley-Thomas

February 23, 2007

An act to amend Sections 22, 107, 108, 473.1, 473.2, 473.3, 473.4, and
473.5 of, to add Sections 27.5, 36, 37, 38, 127.5, 473.12, and 473.7 to,
and to repeal and add Section 101.1 of, the Business and Professions
Code, relating to regulatory boards.

LEGISLATIVE COUNSEL’S DIGEST

SB 963, as amended, Ridley-Thomas. Regulatory boards: operations.
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Existing law creates various regulatory boards, as defined, within the

Department of Consumer Affalrs—and—m&kes—thetﬁfuﬂds—sep‘afa’fe

serving speczﬁed terms of oﬁ‘ice Exzstmg law authorzzes each board
fo appoint a person, exempt from Civil Service, who shall be designated
as an executive officer.

Existing law generally makes the regulatory boards inoperative and
repealed on-a specified-date dates, unless-that-date-ts- those dates are
deleted or extended by subsequent legislation, and subjects these boards
that are scheduled to become inoperative and repealed as well as other
boards in state government, as specified, to review by the Joint
Committee on Boards, Commissions, and Consumer Protection. Under
existing law, that committee, following a specified procedure,
recommends whether the board should be continued or its functions
modified.
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This szZ would nothz‘hsz‘andmg any other provzszon of law, termmate
the term of office of each board member of certain boards within the
department on specified and unspecified dates. The bill would subject
boards that are scheduled to have their board membership so
reconstituted to review by the Joint Committee on Boards, Commissions,
and Consumer Protection. The bill would also require the appropriate
standing policy committee of the Legislature to investigate board
deficiencies and to hold specz'ﬁed public hearings.

The b111 Would also requlre each board W1th1n the department toa&epf

post annually on-their its Internet
Web-sites Site the number of reports in specified categories that it
received that year for its licensees.

The b111 would allow a person to serve as the—ptrbhe—rnerfrbefefmore

w n-the-board’s-Interne b 'axecuz‘zveoﬁ?ceror
registrar of more than one board and would make all appointments of
an executive officer or registrar subject to approval by the Director of
Consumer Affairs and confirmation by the Senate. The bill would require
the department to report to the Legislature and Governor if a board was
unable to meet because of a lack of a quorum or vacancy. The bill would
require members of these boards and other state boards to report ex
parte communications, as defined, in the board’s minutes and would
require the department to develop a common method of making boards’
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minutes available to the public. The bill would-require authorize boards
within the department, the State Bar, the Office of Real Estate
Appraisers, and other state boards that license professions or businesses
to adopt regulations to provide incentives to licensees to provide services
on a pro bono basis and to adopt regulations prior to June 30, 2009,
establishing regulatory board staffing requirements.
Vote: majority. Appropriation: yesno. Fiscal committee: yes.

State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 22 of the Business and Professions Code
is amended to read:

22. “Board,” as used in any provision of this code, refers to
the board in which the administration of the provision is vested,
and unless otherwise expressly provided, shall include “bureau,”

2% ¢ 2% 66

“commission,” “‘committee,” “department,” “division,” “examining
committee,” “program,” and “agency.”

SEC. 2. Section 27.5 is added to the Business and Professions
Code, to read:
10 27.5. A board within the department shall annually post on its
11 Internet Web site the number of reports it received that year for
12  its licensees in each of the following categories:
13 (a) Criminal convictions.
14 (b) Judgments, settlements, or arbitration awards.
15 (c) Claims paid by a professional liability insurer caused by the
16 licensee’s negligence, error, or omission.
17 SEC. 3. Section 36 is added to the Business and Professions
18 Code, to read:
19 36. A board within the department, the State Bar, the Office
20 of Real Estate Appraisers, and any other state board that issues a
21 license, certificate, or registration authorizing a person to engage
22 in a business or profession may adopt regulations that provide an
23 incentive to the holder to provide services within the scope of his
24 or her license, certificate, or registration on a pro bono basis. The
25 regulations may reduce the amount of the renewal fee for a
26 licensee, certificate holder, or registrant who demonstrates
27 compliance with the pro bono requirements set forth in the
28 regulations.

O 00~ B W~
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SEC. 4. Section 37 is added to the Business and Professions
Code, to read:

37. A board within the department and any other state board
that issues a license, certificate, or registration authorizing a person
to engage in a business or profession-shall may adopt regulations
prior to June 30, 2009, that establish requirements for the number
of staff required to adequately investigate and, if appropriate, bring
a disciplinary action against a licensee, certificate holder, or
registrant regulated by the board. The staff level requirements
shall, at a minimum, be the number of staff required per 1,000
persons regulated by the board and include the appropriate number
of staff to complete all investigatory and disciplinary functions.

SEC. 5. Section 38 is added to the Business and Professions
Code, to read:

38. A member of a board within the department and a member
of a state board, as defined in Section 9148.2 of the Government
Code, shall disclose all of his or her ex parte communications at
the board’s next public meeting, and the ex parte communications
shall be recorded in the board’s minutes. “Ex parte communication”
means any oral or written communication concerning matters,
other than purely procedural matters, under the board’s jurisdiction
that are subject to a vote by the board that occurred between the
member and a person, other than another board member or an
employee of the board or the department of which the board is a
part, who intends to influence the decision of the member.

SEC. 6. Section 101.1 of the Business and Professions Code
is repealed.

SEC.7. Section 101.1 is added to the Business and Professions
Code, to read:
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101.1. Notwithstanding any other provision of law, if the terms
of office of the members of a board are terminated in accordance
with the act that added this section or by subsequent acts, a
successor board shall be appointed that shall succeed to, and be
vested with, all the duties, powers, purposes, responsibilities, and
jurisdiction not otherwise repealed or made inoperative of the
board that it is succeeding. The successor board shall have the
same number of members and composition as the board that it is
succeeding, and those members shall be appointed by the same
appointing authorities, for the same term, and with the same

96



OO0 P W

SECH6-

SEC. 8. Section 107 of the Business and Professions Code is
amended to read:

107. (a) Pursuant to subdivision (e) of Section 4 of Article VII
of the California Constitution, each board may appoint a person
exempt from civil service and may fix his or her salary, with the
approval of the Department of Personnel Administration pursuant
to Section 19825 of the Government Code, who shall be designated
as an executive officer unless the licensing act of the particular
board designates the person as a registrar. A person may be
appointed as an executive officer or registrar for more than one
board if approved by each of those boards and may serve in those
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capacities at the same time if practical and consistent with law and
the respective board functions and duties.

(b) Notwithstanding any other provision of law, all appointments
of an executive officer or registrar shall be subject to the approval
of the director and confirmation by the Senate.

SEE+

SEC. 9. Section 108 of the Business and Professions Code is
amended to read:

108. (a) Each of the boards comprising the department exists
as a separate unit, and has the functions of setting standards,
holding meetings, and setting dates thereof, preparing and
conducting examinations, passing upon applicants, conducting
investigations of violations of laws under its jurisdiction, issuing
citations and holding hearings for the revocation of licenses, and
the imposing of penalties following those hearings, insofar as these
powers are given by statute to each respective board.

(b) The department shall develop a common method of
maintaining, posting, and making available to the public minutes
of the meetings of the boards comprising the department. Each of
those boards shall use that method and shall post the minutes of
its meetings on its Internet Web site within 10 days of the date of
the meeting.
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SEC. 10. Section 127.5 is added to the Business and Professions
Code, to read:

127.5. The department shall report to the Legislature and the
Governor when a board within the department has been unable to
schedule or convene a meeting of the board because of a lack of
a quorum caused by the absence of its members or by a vacancy
in its membership.
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SEC. 11. Section 473.1 of the Business. and Professions Code
is amended to read:

473.1. This chapter shall apply to all of the following:

(a) Every board, as defined in Section 22, that is scheduled to

t i have its membership
reconstituted on a specified date as provided by-the-speetfic-act
i Section 473.12.

(b) The Bureau for Postsecondary and Vocational Education.
For purposes of this chapter, “board” includes the bureau.

(¢) The Cemetery and Funeral Bureau.

SEC. 12. Section 473.12 is added to the Business and
Professions Code, to read:

473.12. Notwithstanding any other provision of law, the term
of office of each member of the following boards in the department
shall terminate on the date listed:

(a) The Dental Board of California: January 1, 2012.

(b) The Medical Board of California: January 1, 2011.

(c) The State Board of Optometry: January 1, 2011.

(d) The California State Board of Pharmacy: January 1, 2011.

(e) The Veterinary Medical Board: January 1, 2012.

(f) The California Board of Accountancy: January 1, 2012.

(g) The California Architects Board: January 1, 2012.

(h) The State Board of Barbering and Cosmetology: January
1,2012.
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(i) The Board for Professional Engineers and Land Surveyors:
January 1, 2012.

(i) The Contractors’State License Board: January 1, 2010.

(k) The Bureau for Private Postsecondary Education:

(1) The Structural Pest Control Board: January 1, 201 2.

(m) The Bureau of Home Furnishings and Thermal Insulation:

(n) The Board of Registered Nursing: January 1, 2011.

(o) The Board of Behavioral Sciences: January 1, 2010.

(p) The State Athletic Commission: January 1, 2010.

(q) The Cemetery and Funeral Bureau: .

(r) The State Board of Guide Dogs for “the Blind: January 1,
2012.

(s) The Bureau of Security and Investigative Services: ___.

(t) The Court Reporters Board of California: January 1, 2010.

(u) The Board of Vocational Nursing and Psychiatric
Technicians: January 1, 2012.

(v) The Landscape Architects Technical Committee: January
1,2012.

(w) The Bureau of Electronic and Appliance Repair: .

(x) The Division of Investigation, Department of Consumer
Affairs: .

(v) The Bureau of Automotive Repair: __.

(z) The Board for Geologists and Geophysicists: January 1,
2010.

(aa) The Respiratory Care Board of California: January 1,
2011.

(ab) The Acupuncture Board: January 1, 2010.

(ac) The Board of Psychology: January 1, 2010.

(ad) The California Board of Podiatric Medicine: January I,
2011.

(ae) The Physical Therapy Board of California: January 1,
2014.

(af) The Arbitration Review Program: .

(ag) The Dental Hygiene Committee of California: ___

(ah) The Hearing Aid Dispensers Bureau: .

(ai) The Physician Assistant Committee, Medical Board of
California: January 1, 2012.

(aj) The Speech-Language Pathology and Audiology Board:
January 1, 2012.
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(ak) The California Board of Occupational Therapy: January
1, 2014.

(al) The Osteopathic Medical Board of California: ___.

(am) The Bureau of Naturopathic Medicine: .

SEC. 13. Section 473.2 of the Business and Professions Code
is amended to read:

473.2. All boards to which this chapter applies shall, with the
assistance of the Department of Consumer Affairs, prepare an
analysis and submit a report to the Joint Committee on Boards,
Commissions, and Consumer Protection no later than 22 months
before that-beard-shall-become-inoperative board’'s membership
shall be reconstituted pursuant to Section 473.12. The analysis
and report shall include, at a minimum, all of the following:

(a) A comprehensive statement of the board’s mission, goals,
objectives and legal jurisdiction in protecting the health, safety,
and welfare of the public.

(b) The board’s enforcement priorities, complaint and
enforcement data, budget expenditures with average- and
median-costs per case, and case aging data specific to post and
preaccusation cases at the Attorney General’s office.

(c) The board’s fund conditions, sources of revenues, and
expenditure categories for the last four fiscal years by program
component.

(d) The board’s description of its licensing process including
the time and costs required to implement and administer its
licensing examination, ownership of the license examination,
relevancy and validity of the licensing examination, and passage
rate and areas of examination.

(e) The board’s initiation of legislative efforts, budget change
proposals, and other initiatives it has taken to improve its legislative
mandate.

SEC. 14. Section 473.3 of the Business and Professions Code
is amended to read:

473.3. (a) Pnor to the—tcm&mat—teﬂ—eeﬁ&nuaﬂeﬁ——ef

reconstztutzon of the membersth of any board descrzbed in Sectzon
473.12, the Joint Committee on Boards, Commissions, and
Consumer Protection shall, during the interim recess preceding
the date upon which a—beard—becomes—ineperative board’s
membership is to be reconstituted, hold public hearings to receive
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testimony from the Director of Consumer Affairs, the board
involved, and the public and regulated industry. In that hearing,
each board shall have the burden of demonstrating a compelling
public need for the continued existence of the-board-or regulatory
program, and that its licensing function is the least restrictive
regulation consistent with the public health, safety, and welfare.

(b) In addition to subdivision (a), in 2002 and every four years
thereafter, the committee, in cooperation with the California
Postsecondary Education Commission, shall hold a public hearing
to receive testimony from the Director of Consumer Affairs, the
Bureau for Private Postsecondary and Vocational Education,
private postsecondary educational institutions regulated by the
bureau, and students of those institutions. In those hearings, the
bureau shall have the burden of demonstrating a compelling public
need for the continued existence of the bureau and its regulatory
program, and that its function is the least restrictive regulation
consistent with the public health, safety, and welfare.

(c) The committee, in cooperation with the California
Postsecondary Education Commission, shall evaluate and review
the effectiveness and efficiency of the Bureau for Private
Postsecondary and Vocational Education, based on factors and
minimum standards of performance that are specified in Section
4734, The committee shall report its findings and
recommendations as specified in Section 473.5. The bureau shall
prepare an analysis and submit a report to the committee as
specified in Section 473.2.

(d) In addition to subdivision (a), in 2003 and every four years
thereafter, the committee shall hold a public hearing to receive
testimony from the Director of Consumer Affairs and the Bureau
of Automotive Repair. In those hearings, the bureau shall have the
burden of demonstrating a compelling public need for the continued
existence of the bureau and its regulatory program, and that its
function is the least restrictive regulation consistent with the public
health, safety, and welfare.

(e) The committee shall evaluate and review the effectiveness
and efficiency of the Bureau of Automotive Repair based on factors
and minimum standards of performance that are specified in
Section 473.4. The committee shall report its findings and
recommendations as specified in Section 473.5. The bureau shall
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prepare an analysis and submit a report to the committee as
specified in Section 473.2.

SEC. 15. Section 473.4 of the Business and Professions Code
is amended to read:

473.4. (a) The Joint Committee on Boards, Commissions, and
Consumer Protection shall evaluate and determine whether a board
or regulatory program has demonstrated a public need for the
continued existence of the-board-or regulatory program and for
the degree of regulation the board or regulatory program
implements based on the following factors and minimum standards
of performance:

(1) Whether regulation by the board is necessary to protect the
public health, safety, and welfare.

(2) Whether the basis or facts that necessitated the initial
licensing or regulation of a practice or profession have changed.

(3) Whether other conditions have arisen that would warrant
increased, decreased, or the same degree of regulation.

(4) If regulation of the profession or practice is necessary,
whether existing statutes and regulations establish the least
restrictive form of regulation consistent with the public interest,
considering other available regulatory mechanisms, and whether
the board rules enhance the public interest and are within the scope
of legislative intent.

(5) Whether the board operates and enforces its regulatory
responsibilities in the public interest and whether its regulatory
mission is impeded or enhanced by existing statutes, regulations,
policies, practices, or any other circumstances, including budgetary,
resource, and personnel matters.

(6) Whether an analysis of board operations indicates that the
board performs its statutory duties efficiently and effectively.

(7) Whether the composition of the board adequately represents
the public interest and whether the board encourages public
participation in its decisions rather than participation only by the
industry and individuals it regulates.

(8) Whether the board and its laws or regulations stimulate or
restrict competition, and the extent of the economic impact the
board’s regulatory practices have on the state’s business and
technological growth.

(9) Whether complaint, investigation, powers to intervene, and
disciplinary procedures adequately protect the public and whether
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final dispositions of complaints, investigations, restraining orders,
and disciplinary actions are in the public interest; or if it is, instead,
self-serving to the profession, industry or individuals being
regulated by the board.

(10) Whether the scope of practice of the regulated profession
or occupation contributes to the highest utilization of personnel
and whether entry requirements encourage affirmative action.

(11) Whether administrative and statutory changes are necessary
to improve board operations to enhance the public interest.

(b) The Joint Committee on Boards, Commissions, and
Consumer Protection shall consider alternatives to placing
responsibilities and jurisdiction of the board under the Department
of Consumer Affairs.

(¢) Nothing in this section precludes any board from submitting
other appropriate information to the Joint Committee on Boards,
Commissions, and Consumer Protection.

SEC. 16. Section 473.5 of the Business and Professions Code
is amended to read:

473.5. The Joint Committee on Boards, Commissions, and
Consumer Protection shall report its findings and preliminary
recommendations to the department for its review, and, within 90
days of receiving the report, the department shall report its findings
and recommendations to the Joint Committee on -Boards,
Commissions, and Consumer Protection during the next year of
the regular session that follows the hearings described in Section
473.3. The committee shall then meet to vote on final
recommendations. A final report shall be completed by the
committee and made available to the public and the Legislature.
The report shall include final recommendations of the department
and the committee and Whether—eaelrbeaf&ﬁr—ftmeﬁeﬁ—sehedﬂ}ed

ea e ished; the
board s membersth should be reconstltuted and whether its
functions should be revised. If the committee or the department
deems it advisable, the report may include proposed bills to carry
out its recommendations.

SEC. 17. Section 473.7 is added to the Business and Professions
Code, to read:

473.7. The appropriate standing policy committee of the
Legislature shall, through its oversight function, investigate the
perceived deficiencies in the operation of a board to which this
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chapter applies and hold public hearings on any matter subject to

public hearing under Section 473.3.
SEC 16— Section 312 of the Busi | Profossions Codes
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CALIFORNIA STATE BOARD OF PHARMACY
BILL ANALYSIS

BILL NUMBER: SB 963 VERSION: As Amended on July 1, 2008
AUTHOR: Ridley-Thomas SPONSOR:  BP& ED Committee

BOARD POSITION: None

SUBJECT: Regulatory boards: Operations

EXISTING LAW

1. States that all existing and proposed consumer-related boards or
categories of licensed professionals shall be subject to review every four
years to evaluate whether each board has demonsirated a public need
for continued existence.

2. Provides that in the event the board becomes inoperative and is
repealed, the Department of Consumer Affairs (DCA) shall succeed the
board with all the duties, powers, purposes, responsibilities and jurisdiction
not otherwise repealed.

3. Establishes the appointment of board members.

4, Establishes the authorization to appoint an executive officer.

THIS BILL WOULD

1. Require the board to post annually on its Web site the number of reports
received that year for criminal convictions, judgments, settlements, or
arbitration as well as claims paid by a professional liability insurer caused
by a licensee’s negligence, error or omission.

2. Provide the board with the authority to adopt regulations that provide an
incentive to licensees to provide services within the scope of licensure, on
a pro bono basis. The regulations could reduce the amount of renewall
fee required for a licensee who demonstrates compliance with the pro
bono requirements.

3. Allow the board to adopt regulations for the number of staff required to

- adequately investigate and if necessary bring a disciplinary action
against a licensee and specify that the staff level shall at minimum be the
number of staff per 1,000 persons regulated by the board and shall
include the appropriate number of staff fo complete all investigatory and
disciplinary functions.

4, Require board members to disclose all ex parte communication at the
board's next public meeting and that such communication will be
recorded in the board's minutes. Defines “ex parte” communication.



10.

11.

12.

Provide that if the terms of office of the members of the board are
terminated, a successor board shall be appointed that shall succeed to,
and be vested with, all the duties, powers, purposes, responsibilifies and
jurisdiction not otherwise repealed. Specify that the number of board
members will remain the same and designates the appointing authorities
for new members.

Make subject to approval of the DCA director as well as confirmation of
the Senate, the appointment of an executive officer.

Require the board to post on its Web site minutes from public meetings
within 10 days of the date of the meeting.

Require the department to report to the Legislature and the Governor
when a board has been unable to schedule or convene a meeting
because of a lack of a qguorum caused by the absence of its members or
by a vacancy in its membership.

Specify that the term of office of each board member of the Board of
Pharmacy shall terminate on January 1, 2011.

Require the board to submit a report fo the Joint Committee on Boards,
Commissions and Consumer Protection (Committee) no later than 22
months before the board membership is reconstituted and require public
hearings before reconstitution of the board.

Require the Committee to recommend if the board’s membership should
be reconstituted.

Require the appropriate standing policy committee fo investigate
perceived deficiencies in the operation of the board and hold public
hearings.

AUTHOR'S INTENT

According to the author’s office, the infent of this legislation is to develop a more
effective method of continuing state licensing and regulation when the
Legislature reconstitutes a licensing board.

FISCAL IMPACT

The Board will incur a fiscal impact to complete the report and secure additional
staff as allowed through regulation.

COMMENTS

Board staff recently attended a meeting with committee staff and stakeholders
on the provisions contained in this proposal. It is our understanding that
additional amendments will be incorporated to further define the process to
reconstitute the board, should it occur.

In addition, there are a couple of items that could be of concern:



1. The board could lose its ability to hire the executive officer of its
choice, and rather this process could become very political in
nature. Given the role of the executive officer, the board may
want sole discretion in making this hiring decision.

2. A legislative mandate to allow the board adopt by regulation the
personnel needed to complete all investigatory and disciplinary
functions. The ratio suggested in the legislation is one staff per
1,000 persons regulated. These regulations would be required by
June 30, 2009.

3. Concern over disclosing all ex parte communication.
4, Requiring standardized minutes from all boards and bureaus within
the Department.
HISTORY

Dates Actions
07/01/08 July 1 Read second time. Amended. Re-referred to Com. on APPR.

06/30/08 June 30 From committee: Do pass as amended, but first amend, and re-refer to Com.
on APPR. (Ayes 7. Noes 3.)

06/25/07 June 25 From committee with author's amendments. Read second time. Amended.
Re-referred to Com. on B. & P.

06/21/07 June 21 To Com. on B. & P.
06/06/07 June 6 In Assembly. Read first time. Held at Desk.
06/06/07 June 6 Read third time. Passed. (Ayes 26. Noes 13. Page 1279.) To Assembly.

05/31/07 May 31 From committee: Do pass. (Ayes 10. Noes 4. Page 1224.) Read second time.
To third reading.

05/25/07 May 25 Set for hearing May 31.
05/07/07 May 7 Placed on APPR. suspense file.

04/25/07 Apr. 25 Set for hearing May 7.

04/24/07 Apr. 24 From committee: Do pass, but first be re-referred to Com. on APPR. (Ayes 6.
Noes 2. Page 706.) Re-referred to Com. on APPR.

04/16/07 Apr. 16 From committee with author's amendments. Read second time. Amended.
Re-referred to Com. on B, P. & E.D.

03/29/07 Mar. 29 Set for hearing April 23.

03/15/07 Mar. 15 To Com. on B., P. & E.D.

02/26/07 Feb. 26 Read first time.

02/25/07 Feb. 25 From print. May be acted upon on or after March 27.
02/23/07 Feb. 23 Introduced. To Com. on RLS. for assignment. To print.

Revised July 16, 2008



AMENDED IN ASSEMBLY JUNE 9, 2008
AMENDED IN SENATE MAY 19, 2008
AMENDED IN SENATE MAY 6, 2008
AMENDED IN SENATE APRIL 22, 2008
AMENDED IN SENATE APRIL 10, 2008
AMENDED IN SENATE MARCH 27, 2008

SENATE BILL No. 1270

Introduced by Senator Cedillo

February 19, 2008

An actto add and repeal Section 4014 of the Business and Professions
Code, relating to pharmacy.

LEGISLATIVE COUNSEL’S DIGEST

SB 1270, as amended, Cedillo. Pharmacy: Electronic Pedigree Task
Force.

Existing law, the Pharmacy Law, provides for the licensure and
regulation of the practice of pharmacy and the sale of dangerous drugs
or dangerous devices by the California State Board of Pharmacy, in the
Department of Consumer A ffairs. On and after January 1, 2009, existing
law requires a pedigree, as defined, to accompany each distribution of
a dangerous drug, and prohibits a wholesaler or pharmacy from selling,
trading, transferring, or acquiring a dangerous drug without a pedigree.
Existing law authorizes the board to extend the compliance date for
these pedigree requirements to January 1, 2011, in specified
circumstances.

93



SB 1270 —2—

This bill would require the board to establish the Electronic Pedigree
Task Force, with a specified membership, and would require the staff
of the board to support the needs of the task force. The bill would impose
specified duties on the task force, including the duty to submit an annual
report regarding task force findings to the board and specified legislative
committees. The bill would make the provisions regarding the task force
inoperative on the later of July 1, 2012, or the date upon which
requirements for a pedigree become effective, and would repeal those
provisions as of January 1 of the next year.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 4014 is added to the Business and

2 Professions Code, to read: :

3 4014. (a) The board shall establish the Electronic Pedigree

4 Task Force. The task force shall be comprised of the following

5 members, who shall serve voluntarily and without compensation:

6 (1) One member from the California Retailers Association.

7 (2) One member from the Health Systems Pharmacists

8 Association.

9 (3) One member from the California Pharmacists Association.
10 (4) One member from the California Primary Care Association.
11 (5) One member from the California Hospital Association.

12 (6) One member from the California State Association of
13 Counties.

14 (7) One member from—an—animal-veterinary—association the
15 California Veterinary Medical Association.

16 (8) One member from the Pharmaceutical Research and
17 Manufacturers of America.

18 (9) One member from the California Healthcare Institute, Inc.
19 (10) Two members from the Generic Pharmaceutical
20 Association.

21 (11) One member from the Healthcare Distribution Management
22 Association.

23 (12) One member from the Medical Device Manufacturers
24  Association.

25 (13) One member from the National Coalition of Pharmaceutical
26 Distributors.
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(14) One member from the National Association of Chain Drug
Stores.

(15) One member from the American Electronics Association.

(16) One member from BIOCOM.

(17) One member from the Biotechnology Industry
Organization.

(b) Each group listed in subdivision (a) shall submit to the board,
on or before February 1, 2009, the name of the member
representing it on the task force.

(¢) The task force shall hold no fewer than two public meetings
per year at various locations within the state. A majority of
members shall be present in order to conduct a meeting of the task
force.

(d) The task force shall elect a chairperson and a vice
chairperson.

(e) The task force shall have the following duties:

(1) To provide the board with updates regarding the status of
task force member organizations with regard to implementing the
statutory electronic pedigree requirements, including, but not
limited to, providing the board with updates regarding the readiness
of the entire pharmaceutical drug delivery supply chain.

(2) To notify the board of implementation challenges regarding
electronic pedigree law.

(3) To submit an annual report to the board and to the Senate
Committee on Business, Professions and Economic Development
and the Assembly Committee on Business and Professions
regarding task force findings.

(f) The staff of the board shall support the needs of the task
force.

(2) This section shall become inoperative on either July 1,2012,
or the date upon which the requirements for a pedigree set forth
in Sections 4034 and 4163 become effective, as determined by the
board, whichever is later, and, as of January 1 of the next year
shall be repealed.
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CALIFORNIA STATE BOARD OF PHARMACY
BILL ANALYSIS

BILL NUMBER: SB 1270 VERSION: As Amended June 9, 2008
AUTHOR: Cedillo SPONSOR: Pharmaceutical indusiry
BOARD POSITION: None

SUBJECT: Pharmacy: dangerous drug and devices pedigree

EXISTING LAW:

1. On and after January 1, 2011 requires an electronic pedigree to
accompany each distribution of a dangerous drug.

2. Prohibits a wholesaler or pharmacy from selling, trading, fransferring, or
acquiring a dangerous drug without a pedigree.

3. Provides exceptions from the pedigree requirements for certain
transactions.

THIS BILL WOULD:

1. Would create an Electronic Pedigree Taskforce, consisting of specified
representatives from the pharmaceutical industry drug supply chain, to
provide the board with updates regarding industry readiness of the
implementation on the pedigree requirement and the challenges thereof.

2. It also requires the task force to provide an annual report fo the board
and the Senate and Assembly policies committees with jurisdiction over
the issue.

COMMENTS:

The board has held quarterly committee meetings and board meetings to
provide a forum for industry to submit comments on implementation of this
pedigree requirement.

This bill has been amended several times to clarify the membership of the task
force.

SUPPORT/OPPOSITION

Support
Abboftt



California Healthcare Institute

California Hospital Association

Pfizer, Inc.

Pharmaceutical Research and Manufacturers of America
Rite Aid

Teva Pharmaceuticals USA

©)

ose

None on file

HISTORY:

Dates Actions

06/25/08 June 25 From committee: Do pass, but first be re-referred to Com. on APPR.
with recommendation: To Consent Calendar. (Ayes 9. Noes 0.) Re-referred to
Com. on APPR.

06/17/08 June 17 Set, first hearing. Hearing canceled at the request of author.

06/09/08 June 9 From committee with author's amendments. Read second time.
Amended. Re-referred to Com. on B. & P.

05/28/08 May 28 To Com. on B. & P.

05/22/08 May 22 In Assembly. Read first time. Held at Desk.

05/22/08 May 22 Read third time. Passed. (Ayes 24. Noes 14. Page 3861.) To Assembly.
05/20/08 May 20 Read second time. To third reading. :
05/19/08 May 19 Read third time. Amended. To second reading.

05/14/08 May 14 Read second time. To third reading.

05/13/08 May 13 From committee: Do pass. (Ayes 8. Noes 6. Page 3766.)

05/06/08 May 6 From committee with author's amendments. Read second time.
Amended. Re-referred to Com. on APPR.

05/02/08 May 2 Set for hearing May 12.
04/22/08 Apr. 22 Read second time. Amended. Re-referred to Com. on APPR.

04/21/08 Apr. 21 From committee: Do pass as amended, but first amend, and re-refer to
Com. on APPR. (Ayes 5. Noes 3. Page 3425.)

04/10/08 Apr. 10 From committee with author's amendments. Read second time.
Amended. Re-referred to Com. on B., P. & E.D.

04/07/08 Apr. 7 Set, first hearing. Hearing canceled at the request of author. Set for
hearing April 14.

03/27/08 Mar. 27 From committee with author's amendments. Read second time.
Amended. Re-referred to Com. on B., P. & E.D.

03/13/08 Mar. 13 Set for hearing April 7.

02/28/08 Feb. 28 To Com. on B., P. & E.D.

02/20/08 Feb. 20 From print. May be acted upon on or after March 21.

02/19/08 Feb. 19 Introduced. Read first time. To Com. on RLS. for assignment. To print.




Revised June 30, 2008




AMENDED IN ASSEMBLY JULY 3, 2008
AMENDED IN ASSEMBLY JUNE 16, 2008
AMENDED IN SENATE MAY 7, 2008
AMENDED IN SENATE APRIL 7, 2008

SENATE BILL No. 1441

Introduced by Senator Ridley-Thomas

February 21, 2008

An act to amend Sections 1695.1, 1695.5, 1695.6, 1697, 1698, 2361,
2365, 2366, 2367, 2369, 2663, 2665, 2666, 2770.1, 2770.8, 2770.11,
2770.12, 3501, 3534.1,3534.3,3534.4, and 3534.9 of, and to add Article
3.6 (commencing with Section 315) to Chapter 4 of Division 1 of, the
Business and Professions Code, relating to health care.

LEGISLATIVE COUNSEL’S DIGEST

SB 1441, as amended, Ridley-Thomas. Healing arts practitioners:
substance abuse.

Existing law requires various healing arts licensing boards, including
the Dental Board of California, the Board of Registered Nursing, the
Physical Therapy Board of California, the Physician Assistant
Committee, and the Osteopathic Medical Board of California, to
establish and administer diversion programs or diversion evaluation
committees for the rehabilitation of healing arts practitioners whose
competency is impaired due to the abuse of drugs or alcohol, and gives
the diversion evaluation committees certain duties related to termination
of a license from the diversion program and reporting termination,
designing treatment programs, denying participation in the program,
reviewing activities and performance of contractors, determining
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completion of the program, and purging and destroying records, as
specified.

This bill would establish in the Department of Consumer Affairs the
Substance Abuse Coordination Committee, which would be comprised
of the executive officers of the department’s healing arts licensing
boards, as specified. The bill would require the committee to formulate,
no later than January 1, 2010, uniform and specific standards in specified
areas that each healing arts board would be required to use in dealing
with substance-abusing licensees. The bill would specify that the
program managers of the diversion programs for the Dental Board of
California, the Board of Registered Nursing, the Physical Therapy Board
of California, the Physician Assistant Committee, and the Osteopathic
Medical Board of California, as designated by the executive officers of
those entities, are responsible for certain duties previously assigned to
the diversion evaluation committees under those programs, including,
as specified, duties related to termination of a licensee from the diversion
program and reporting termination, designing treatment programs,
denying participation in the program, reviewing activities and
performance of contractors, determining completion of the program,
and purging and destroying records. The bill would also provide that
diversion evaluation committees created by any of the specified boards
or committees operate in an advisory role to the program manager of
the diversion program, and would require those diversion evaluation
committees to make certain recommendations to the program managers.

Vote: majority. Appropriation: mno. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. The Legislature hereby finds and declares all of
the following:

(a) Substance abuse is an increasing problem in the health care
professions, where the impairment of a health care practitioner for
even one moment can mean irreparable harm to a patient.

(b) Several health care licensing boards have ‘“‘diversion
programs” designed to identify substance-abusing licensees, direct
them to treatment and monitoring, and return them to practice in
a manner that will not endanger the public health and safety.
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(c) Substance abuse monitoring programs, particularly for health
care professionals, must operate with the highest level of integrity
and consistency. Patient protection is paramount.

(d) The diversion program of the Medical Board of California,
created in 1981, has been subject to five external performance
audits in its 27-year history and has failed all five audits, which
uniformly concluded that the program has inadequately monitored
substance-abusing physicians and has failed to promptly terminate
from the program, and appropriately refer for discipline, physicians
who do not comply with the terms and conditions of the program,
thus placing patients at risk of harm.

(e) The medical board’s diversion program has failed to protect
patients from substance-abusing physicians, and the medical board
has properly decided to cease administering the program effective
June 30, 2008.

(f) The administration of diversion programs created at other
health care boards has been contracted to a series of private
vendors, and none of those vendors has ever been subject to a
performance audit, such that it is not possible to determine whether
those programs are effective in monitoring substance-abusing
licensees and assisting them to recover from their addiction in the
long term.

(g) Various health care licensing boards have inconsistent or
nonexistent standards that guide the way they deal with
substance-abusing licensees.

(h) Patients would be better protected from substance-abusing
licensees if their regulatory boards agreed to and enforced
consistent and uniform standards and best practices in dealing with
substance-abusing licensees.

SEC. 2. Itis the intent of the Legislature that:

(a) Pursuant to Section 156.1 of the Business and Professions
Code and Section 8546.7 of the Government Code, that the
Department of Consumer Affairs conduct a thorough audit of the
effectiveness, efficiency, and overall performance of the vendor
chosen by the department to manage diversion programs for
substance-abusing licensees of health care licensing boards created
in the Business and Professions Code, and make recommendations
regarding the continuation of the programs and any changes or
reforms required to ensure that individuals participating in the
programs are appropriately monitored, and the public is protected
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from health care practitioners who are impaired due to alcohol or
drug abuse or mental or physical illness.

(b) The audit shall identify, by type of board licensee, the
percentage of self-referred participants, board-referred participants,
and board-ordered participants. The audit shall describe in detail
the diversion services provided by the vendor, including all aspects
of bodily fluids testing, including, but not limited to, frequency of
testing, randomnicity, method of notice to participants, number of
hours between the provision of notice and the test, standards for
specimen collectors, procedures used by specimen collectors, such
as whether the collection process is observed by the collector,
location of testing, and average timeframe from the date of the test
to the date the result of the test becomes available; group meeting
attendance requirements, including, but not limited to, required
qualifications for group meeting facilitators, frequency of required
meeting attendance, and methods of documenting and reporting
attendance or nonattendance by program participants; standards
used in determining whether inpatient or outpatient treatment is
necessary; and, if applicable, worksite monitoring requirements
and standards. The audit shall review the timeliness of diversion
services provided by the vendor; the thoroughness of
documentation of treatment, aftercare, and monitoring services
received by participants; and the thoroughness of documentation
of the effectiveness of the treatment and aftercare services received
by participants. In determining the effectiveness and efficiency of
the vendor, the audit shall evaluate the vendor’s approval process
for providers or contractors that provide diversion services,
including specimen collectors, group meeting facilitators, and
worksite monitors; the vendor’s disapproval of providers or
contractors that fail to provide effective or timely diversion
services; and the vendor’s promptness in notifying the boards when
a participant fails to comply with the terms of his or her diversion
contract or the rules of the board’s program. The audit shall also
recommend whether the vendor should be more closely monitored
by the department, including whether the vendor should provide
the department with periodic reports demonstrating the timeliness
and thoroughness of documentation of noncompliance with
diversion program contracts and regarding its approval and
disapproval of providers and contractors that provide diversion
services.
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(c) The vendor and its staff shall cooperate with the department
and shall provide data, information, and case files as requested by
the department to perform all of his or her duties. The provision
of confidential data, information, and case files from health
care-related boards and the vendor to the department shall not
constitute a waiver of any exemption from disclosure or discovery
or of any confidentiality protection or privilege otherwise provided
by law that is applicable to the data, information, or case files. It
is the Legislature’s intent that the audit be completed by June 30,
2010, and on subsequent years thereafter as determined by the
department.

SEC. 3. Article 3.6 (commencing with Section 315) is added
to Chapter 4 of Division 1 of the Business and Professions Code,
to read:

Article 3.6. Uniform Standards Regarding Substance-Abusing
Healing Arts Licensees

315. (a) For the purpose of determining uniform standards
that will be used by healing arts boards in dealing with
substance-abusing licensees, there is established in the Department
of Consumer Affairs the Substance Abuse Coordination
Committee. The committee shall be comprised of the executive
officers of the department’s healing arts boards established pursuant
to Division 2 (commencing with Section 500), the State Board of
Chiropractic Examiners, and the Osteopathic Medical Board of
California. The Director of Consumer Affairs shall chair the
committee.

(b) The committee shall be subject to the Bagley-Keene Open
Meeting Act (Article 9 (commencing with Section 11120) of
Division 3 of Title 2 of the Government Code). '

(¢) By January 1, 2010, the committee shall formulate uniform
and specific standards in each of the following areas that each
healing arts board shall use in dealing with substance-abusing
licensees, whether or not a board chooses to have a formal
diversion program:

(1) Specific requirements for a clinical diagnostic evaluation of
the licensee, including, but not limited to, required qualifications
for the providers evaluating the licensee.
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(2) Specific requirements for the temporary removal of the
licensee from practice, in order to enable the licensee to undergo
the clinical diagnostic evaluation described in subdivision (a) and
any treatment recommended by the evaluator described in
subdivision (a) and approved by the board, and specific criteria
that the licensee must meet before being permitted to return to
practice on a full-time or part-time basis.

(3) Specific requirements that govern the ability of the licensing
board to communicate with the licensee’s employer about the
licensee’s status and condition.

(4) Standards governing all aspects of required testing, including,
but not limited to, frequency of testing, randomnicity, method of
notice to the licensee, number of hours between the provision of
notice and the test, standards for specimen collectors, procedures
used by specimen collectors, the permissible locations of testing,
whether the collection process must be observed by the collector,
back-up testing requirements when the licensee is on vacation or
otherwise unavailable for local testing, requirements for the
laboratory that analyzes the specimens, and the required maximum
timeframe from the test to the receipt of the result of the test.

(5) Standards governing all aspects of group meeting attendance
requirements, including, but not limited to, required qualifications
for group meeting facilitators, frequency of required meeting
attendance, and methods of documenting and reporting attendance
or nonattendance by licensees.

(6) Standards used in determining whether inpatient, outpatient,
or other type of treatment is necessary.

(7) Worksite monitoring requirements and standards, including,
but not limited to, required qualifications of worksite monitors,
required methods of monitoring by worksite monitors, and required
reporting by worksite monitors.

(8) Procedures to be followed when a licensee tests positive for
a banned substance.

(9) Procedures to be followed when a licensee is confirmed to
have ingested a banned substance.

(10) Specific consequences for major violations and minor
violations. In particular, the committee shall consider the use of a
“deferred prosecution” stipulation similar to the stipulation
described in Section 1000 of the Penal Code, in which the licensee
admits to self-abuse of drugs or alcohol and surrenders his or her
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license. That agreement is deferred by the agency unless or until
the licensee commits a major violation, in which case it is revived
and the license is surrendered.

(11) Criteria that a licensee must meet in order to petition for
return to practice on a full-time basis.

(12) Criteria that a licensee must meet in order to petition for
reinstatement of a full and unrestricted license.

(13) If a board uses a private-sector vendor that provides
diversion services, standards for immediate reporting by the vendor
to the board of any and all noncompliance with any term of the
diversion contract or probation; standards for the vendor’s approval
process for providers or contractors that provide diversion services,
including, but not limited to, specimen collectors, group meeting
facilitators, and worksite monitors; standards requiring the vendor
to disapprove and discontinue the use of providers or contractors
that fail to provide effective or timely diversion services; and
standards for a licensee’s termination from the program and referral
to enforcement.

(14) If a board uses a private-sector vendor that provides
diversion services, the extent to which licensee participation in
that program shall be kept confidential from the public.

(15) If a board uses a private-sector vendor that provides
diversion services, a schedule for external independent audits of
the vendor’s performance in adhering to the standards adopted by
the committee.

(16) Measurable criteria and standards to determine whether
each board’s method of dealing with substance-abusing licensees
protects patients from harm and is effective in assisting its licensees
in recovering from substance abuse in the long term.

SEC. 4. Section 1695.1 of the Business and Professions Code
is amended to read:

1695.1. As used in this article:

(a) “Board” means the Board of Dental Examiners of California.

(b) “Committee” means a diversion evaluation committee
created by this article.

(c) “Program manager” means the staff manager of the diversion
program, as designated by the executive officer of the board. The
program manager shall have background experience in dealing
with substance abuse issues.
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SEC. 5. Section 1695.5 of the Business and Professions Code
is amended to read:

1695.5. (a) The board shall establish criteria for the acceptance,
denial, or termination of licentiates in a diversion program. Unless
ordered by the board as a condition of licentiate disciplinary
probation, only those licentiates who have voluntarily requested
diversion treatment and supervision by a committee shall
participate in a diversion program.

(b) A licentiate who is not the subject of a current investigation
may self-refer to the diversion program on a confidential basis,
except as provided in subdivision (f).

(c) A licentiate under current investigation by the board may
also request entry into the diversion program by contacting the
board’s Diversion Program Manager. The Diversion Program
Manager may refer the licentiate requesting participation in the
program to a diversion evaluation committee for evaluation of
eligibility. Prior to authorizing a licentiate to enter into the
diversion program, the Diversion Program Manager may require
the licentiate, while under current investigation for any violations
of the Dental Practice Act or other violations, to execute a
statement of understanding that states that the licentiate understands
that his or her violations of the Dental Practice Act or other statutes
that would otherwise be the basis for discipline, may still be
investigated and the subject of disciplinary action.

(d) If the reasons for a current investigation of a licentiate are
based primarily on the self-administration of any controlled
substance or dangerous drugs or alcohol under Section 1681 of
the Business and Professions Code, or the illegal possession,
prescription, or nonviolent procurement of any controlled substance
or dangerous drugs for self-administration that does not involve
actual, direct harm to the public, the board shall close the
investigation without further action if the licentiate is accepted
into the board’s diversion program and successfully completes the
requirements of the program. If the licentiate withdraws or is
terminated from the program by the program manager, the
investigation shall be reopened and disciplinary action imposed,
if warranted, as determined by the board.

(e) Neither acceptance nor participation in the diversion program
shall preclude the board from investigating or continuing to
investigate, or taking disciplinary action or continuing to take
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disciplinary action against, any licentiate for any unprofessional
conduct committed before, during, or after participation in the
diversion program.

(f) Alllicentiates shall sign an agreement of understanding that
the withdrawal or termination from the diversion program at a time
when the program manager determines the licentiate presents a
threat to the public’s health and safety shall result in the utilization
by the board of diversion treatment records in disciplinary or
criminal proceedings.

(g) Any licentiate terminated from the diversion program for
failure to comply with program requirements is subject to
disciplinary action by the board for acts committed before, during,
and after participation in the diversion program. A licentiate who
has been under investigation by the board and has been terminated
from the diversion program by the program manager shall be
reported by the program manager to the board.

SEC. 6. Section 1695.6 of the Business and Professions Code
is amended to read:

1695.6. A committee created under this article operates in an
advisory role to the diversion program manager. Each committee
shall have the following duties and responsibilities:

(a) To evaluate those licentiates who request to participate in
the diversion program according to the guidelines prescribed by
the board and to make recommendations to the program manager.
In making the recommendations, a committee shall consider the
recommendations of any licentiates designated by the board to
serve as consultants on the admission of the licentiate to the
diversion program.

(b) To review and designate those treatment facilities to which
licentiates in a diversion program may be referred, and make
recommendations to the program manager.

(¢) To receive and review information concerning a licentiate
participating in the program.

(d) To consider in the case of each licentiate participating in a
program whether he or she may with safety continue or resume
the practice of dentistry, and make recommendations to the
program manager.

(e) To perform such other related duties, in an advisory capacity,
as the board may by regulation require.
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SEC. 7. Section 1697 of the Business and Professions Code is
amended to read:

1697. Each licentiate who requests participation in a diversion
program shall agree to cooperate with the treatment program
designed by the program manager and to bear all costs related to
the program, unless the cost is waived by the board. Any failure
to comply with the provisions of a treatment program may result
in termination of the licentiate’s participation in a program.

SEC. 8. Section 1698 of the Business and Professions Code is
amended to read:

1698. (a) After the program manager in his or her discretion
has determined that a licentiate has been rehabilitated and the
diversion program is completed, the program manager shall purge
and destroy all records pertaining to the licentiate’s participation
in a diversion program.

(b) Except as authorized by subdivision (f) of Section 1695.5,
all board and committee records and records of proceedings
pertaining to the treatment of a licentiate in a program shall be
kept confidential and are not subject to discovery or subpoena.

SEC. 9. Section 2361 of the Business and Professions Code is
amended to read:

2361. Asused in this article:

(a) “Board” means the Osteopathic Medical Board of California.

(b) “Diversion program” means a treatment program created
by this article for osteopathic physicians and surgeons whose
competency may be threatened or diminished due to abuse of drugs
or alcohol.

(c) “Committee” means a diversion evaluation committee
created by this article.

(d) “Participant” means a California licensed osteopathic
physician and surgeon.

(e) “Program manager” means the staff manager of the diversion
program, as designated by the executive officer of the board. The
program manager shall have background experience in dealing
with substance abuse issues.

SEC. 10. Section 2365 of the Business and Professions Code
is amended to read:

2365. (a) The board shall establish criteria for the acceptance,
denial, or termination of participants in the diversion program.
Unless ordered by the board as a condition of disciplinary
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probation, only those participants who have voluntarily requested
diversion treatment and supervision by a committee shall
participate in the diversion program.

(b) A participant who is not the subject of a current investigation
may self-refer to the diversion program on a confidential basis,
except as provided in subdivision (f).

(c) A participant under current investigation by the board may
also request entry into the diversion program by contacting the
board’s Diversion Program Manager. The Diversion Program
Manager may refer the participant requesting participation in the
program to a diversion evaluation committee for evaluation of
eligibility. Prior to authorizing a licentiate to enter into the
diversion program, the Diversion Program Manager may require
the licentiate, while under current investigation for any violations
of the Medical Practice Act or other violations, to execute a
statement of understanding that states that the licentiate understands
that his or her violations of the Medical Practice Act or other
statutes that would otherwise be the basis for discipline may still
be investigated and the subject of disciplinary action.

(d) If the reasons for a current investigation of a participant are
based primarily on the self-administration of any controlled
substance or dangerous drugs or alcohol under Section 2239, or
the illegal possession, prescription, or nonviolent procurement of
any controlled substance or dangerous drugs for self-administration
that does not involve actual, direct harm to the public, the board
may close the investigation without further action if the licentiate
is accepted into the board’s diversion program and successfully
completes the requirements of the program. If the participant
withdraws or is terminated from the program by the program
manager, the investigation may be reopened and disciplinary action
imposed, if warranted, as determined by the board.

(e) Neither acceptance nor participation in the diversion program
shall preclude the board from investigating or continuing to
investigate, or taking disciplinary action or continuing to take
disciplinary action against, any participant for any unprofessional
conduct committed before, during, or after participation in the
diversion program.

(f) All participants shall sign an agreement of understanding
that the withdrawal or termination from the diversion program at
a time when the program manager determines the licentiate presents
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a threat to the public’s health and safety shall result in the
utilization by the board of diversion treatment records in
disciplinary or criminal proceedings.

(g) Any participant terminated from the diversion program for
failure to comply with program requirements is subject to
disciplinary action by the board for acts committed before, during,
and after participation in the diversion program. A participant who
has been under investigation by the board and has been terminated
from the diversion program by the program manager shall be
reported by the program manager to the board.

SEC. 11. Section 2366 of the Business and Professions Code
is amended to read:

2366. A committee created under this article operates in an
advisory role to the diversion program manager. Each committee
shall have the following duties and responsibilities:

(a) To evaluate those licensees who request participation in the
program according to the guidelines prescribed by the board, and
to make recommendations to the program manager.

(b) To review and designate those treatment facilities and
services to which a participant in the program may be referred,
and to make recommendations to the program manager.

(c) To receive and review information concerning participants
in the program.

(d) To consider whether each participant in the treatment
program may safely continue or resume the practice of medicine,
and to make recommendations to the program manager.

(e) To prepare quarterly reports to be submitted to the board,
which include, but are not limited to, information concerning the
number of cases accepted, denied, or terminated with compliance
or noncompliance and a cost analysis of the program.

(f) To promote the program to the public and within the
profession, including providing all current licentiates with written
information concerning the program.

(g) To perform such other related duties as the board may by
regulation require.

SEC. 12. Section 2367 of the Business and Professions Code
is amended to read:

2367. (a) Each licensee who requests participation in a
treatment program shall agree to cooperate with the treatment
program designed by the program manager. The committee shall
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inform each participant in the program of the procedures followed,
the rights and responsibilities of the participant, and the possible
results of noncompliance with the program. Any failure to comply
with the treatment program may result in termination of
participation.

(b) Participation in a program under this article shall not be a
defense to any disciplinary action which may be taken by the board.
Further, no provision of this article shall preclude the board from
commencing disciplinary action against a licensee who is
terminated from a program established pursuant to this article.

SEC. 13. Section 2369 of the Business and Professions Code
is amended to read:

2369. (a) After the program manager, in his or her discretion,
has determined that a participant has been rehabilitated and the
program is completed, the program manager shall purge and
destroy all records pertaining to the participation in a treatment
program.

(b) Except as authorized by subdivision (f) of Section 2365, all
board and committee records and records of proceedings pertaining
to the treatment of a participant in a program shall be confidential
and are not subject to discovery or subpoena except in the case of
discovery or subpoena in any criminal proceeding.

SEC. 14. Section 2663 of the Business and Professions Code
is amended to read:

2663. The board shall establish and administer a diversion
program for the rehabilitation of physical therapists and physical
therapist assistants whose competency is impaired due to the abuse
of drugs or alcohol. The board may contract with any other state
agency or a private organization to perform its duties under this
article. The board may establish one or more diversion evaluation
committees to assist it in carrying out its duties under this article.
Any diversion evaluation committee established by the board shall
operate in an advisory role to the diversion program manager, as
designated by the executive officer of the board.

SEC. 15. Section 2665 of the Business and Professions Code
is amended to read:

2665. Each diversion evaluation committee has the following
duties and responsibilities:

(a) To evaluate physical therapists and physical therapist
assistants who request participation in the program and to make
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recommendations to the program manager. In making
recommendations, the committee shall consider any
recommendations from professional consultants on the admission
of applicants to the diversion program.

(b) To review and designation of treatment facilities to which
physical therapists and physical therapist assistants in the diversion
program may be referred, and to make recommendations to the
program manager.

(c) The receipt and review of information concerning physical
therapists and physical therapist assistants participating in the
program.

(d) Calling meetings as necessary to consider the requests of
physical therapists and physical therapist assistants to participate
in the diversion program, to consider reports regarding participants
in the program, and to consider any other matters referred to it by
the board.

(e) To consider whether each participant in the diversion
program may with safety continue or resume the practice of
physical therapy, and to make recommendations to the program
manager.

() To make recommendations to the program manager regarding
the terms and conditions of the diversion agreement for each
physical therapist and physical therapist assistant participating in
the program, including treatment, supervision, and monitoring
requirements.

(2) Holding a general meeting at least twice a year, which shall
be open and public, to evaluate the diversion program’s progress,
to prepare reports to be submitted to the board, and to suggest
proposals for changes in the diversion program.

(h) For the purposes of Division 3.6 (commencing with Section
810) of Title 1 of the Government Code, any member of a diversion
evaluation committee shall be considered a public employee. No
board or diversion evaluation committee member, contractor, or
agent thereof, shall be liable for any civil damage because of acts
or omissions which may occur while acting in good faith in a
program established pursuant to this article.

SEC. 16. Section 2666 of the Business and Professions Code
is amended to read:

2666. (a) Criteria for acceptance into the diversion program
shall include all of the following:
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(1) The applicant shall be licensed as a physical therapist or
approved as a physical therapist assistant by the board and shall
be a resident of California.

(2) The apphcant shall be found to abuse dangerous drugs or
alcoholic beverages in a manner which may affect his or her ability
to practice physical therapy safely or competently.

(3) The applicant shall have voluntarily requested admission to
the program or shall be accepted into the program in accordance
with terms and conditions resulting from a disciplinary action.

(4) The applicant shall agree to undertake any medical or
psychiatric examination ordered to evaluate the applicant for
participation in the program.

(5) The applicant shall cooperate with the program by providing
medical information, disclosure authorizations, and releases of
liability as may be necessary for participation in the program.

(6) The applicant shall agree in writing to cooperate with all
elements of the treatment program designed for him or her.

Any applicant may be denied participation in the program if the
board or the program manager determines that the applicant will
not substantially benefit from participation in the program or that
the applicant’s participation in the program creates too great a risk
to the public health, safety, or welfare.

(b) A participant may be terminated from the program for any
of the following reasons:

(1) The participant has successfully completed the treatment
program.

(2) The participant has failed to comply with the treatment
program designated for him or her.

(3) The participant fails to meet any of the criteria set forth in
subdivision (a) or (c).

(4) It is determined that the participant has not substantially
benefited from participation in the program or that his or her
continued participation in the program creates too great a risk to
the public health, safety, or welfare. Whenever an applicant is
denied participation in the program or a participant is terminated
from the program for any reason other than the successful
completion of the program, and it is determined that the continued
practice of physical therapy by that individual creates too great a
risk to the public health, safety, and welfare, that fact shall be
reported to the executive officer of the board and all documents
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and information pertaining to and supporting that conclusion shall
be provided to the executive officer. The matter may be referred
for investigation and disciplinary action by the board. Each physical
therapist or physical therapy assistant who requests participation
in a diversion program shall agree to cooperate with the recovery
program designed for him or her. Any failure to comply with that
program may result in termination of participation in the program.

The diversion evaluation committee shall inform each participant
in the program of the procedures followed in the program, of the
rights and responsibilities of a physical therapist or physical
therapist assistant in the program, and the possible results of
noncompliance with the program.

(c) In addition to the criteria and causes set forth in subdivision
(), the board may set forth in its regulations additional criteria for
admission to the program or causes for termination from the
program.

SEC.17. Section2770.1 of the Business and Professions Code
is amended to read:

2770.1. As used in this article:

(a) “Board” means the Board of Registered Nursing.

(b) “Committee” means a diversion evaluation committee
created by this article.

(c) “Program manager” means the staff manager of the diversion
program, as designated by the executive officer of the board. The
program manager shall have background experience in dealing
with substance abuse issues.

SEC. 18. Section 2770.8 of the Business and Professions Code
is amended to read:

2770.8. A committee created under this article operates in an
advisory role to the diversion program manager. Each committee
shall have the following duties and responsibilities:

(a) To evaluate those registered nurses who request participation
in the program according to the guidelines prescribed by the board,
and to make recommendations to the program manager.

(b) To review and designate those treatment services to which
registered nurses in a diversion program may be referred, and to
make recommendations to the program manager.

(c) To receive and review information concerning a registered
nurse participating in the program.
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(d) To consider in the case of each registered nurse participating
in a program whether he or she may with safety continue or resume
the practice of nursing, and to make recommendations to the
program manager.

(e) To call meetings as necessary to consider the requests of
registered nurses to participate in a diversion program, and to
consider reports regarding registered nurses participating in a
program.

(f) To make recommendations to the program manager regarding
the terms and conditions of the diversion agreement for each
registered nurse participating in the program, including treatment,
supervision, and monitoring requirements.

SEC. 19. Section 2770.11 of the Business and Professions
Code is amended to read:

2770.11. (a) Each registered nurse who requests participation
in a diversion program shall agree to cooperate with the
rehabilitation program designed by the program manager. Any
failure to comply with the provisions of a rehabilitation program
may result in termination of the registered nurse’s participation in
a program. The name and license number of a registered nurse
who is terminated for any reason, other than successful completion,
shall be reported to the board’s enforcement program.

(b) If the program manager determines that a registered nurse,
who is denied admission into the program or terminated from the
program, presents a threat to the public or his or her own health
and safety, the program manager shall report the name and license
number, along with a copy of all diversion records for that
registered nurse, to the board’s enforcement program. The board
may use any of the records it receives under this subdivision in
any disciplinary proceeding.

SEC. 20. Section 2770.12 of the Business and Professions
Code is amended to read:

2770.12. (a) Afterthe program manager in his or her discretion
has determined that a registered nurse has successfully completed
the diversion program, all records pertaining to the registered
nurse’s participation in the diversion program shall be purged.

(b) All board and committee records and records of a proceeding
pertaining to the participation of a registered nurse in the diversion
program shall be kept confidential and are not subject to discovery

95



SB 1441 — 18—

—
OOV ~NONWN PN

WWWWLWLWWLWLWWWWLWNMNNNDNODNDNNNODN PR
CO~NAANNDBWNNRPROWVWOO-1TAANUNERWNFR OOV W~

or subpoena, except as specified in subdivision (b) of Section
2770.11 and subdivision (c).

(c) A registered nurse shall be deemed to have waived any rights
granted by any laws and regulations relating to confidentiality of
the diversion program, if he or she does any of the following:

(1) Presents information relating to any aspect of the diversion
program during any stage of the disciplinary process subsequent
to the filing of an accusation, statement of issues, or petition to
compel an examination pursuant to Article 12.5 (commencing with
Section 820) of Chapter 1. The waiver shall be limited to
information necessary to verify or refute any information disclosed
by the registered nurse.

(2) Files a lawsuit against the board relating to any aspect of
the diversion program.

(3) Claims in defense to a disciplinary action, based on a
complaint that led to the registered nurse’s participation in the
diversion program, that he or she was prejudiced by the length of
time that passed between the alleged violation and the filing of the
accusation. The waiver shall be limited to information necessary
to document the length of time the registered nurse participated in
the diversion program.

SEC. 21. Section 3501 of the Business and Professions Code
is amended to read:

3501. Asused in this chapter:

(a) “Board” means the-Divisionof Eieensing-of-the Medical
Board of California.

(b) “Approved program” means a program for the education of
physician assistants-whieh tfat has been formally approved by the
committee.

(¢) “Trainee” means a person who is currently enrolled in an
approved program.

(d) “Physician assistant” means a person who meets the
requirements of this chapter and is licensed by the committee.

(e) “Supervising physician” means a physician and surgeon
licensed by the board or by the Osteopathic Medical Board of
California who supervises one or more physician assistants, who
possesses a current valid license to practice medicine, and who is
not currently on disciplinary probation for improper use of a
physician assistant.
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(f) “Supervision” means that a licensed physician and surgeon
oversees the activities of, and accepts responsibility for, the medical
services rendered by a physician assistant.

(2) “Committee” or “‘examining committee’” means the Physician
Assistant Committee.

(h) “Regulations” means the rules and regulations as contained
in Chapter 13.8 (commencing with Section 1399.500) of Title 16
of the California Code of Regulations.

(i) “Routine  visual  screening” means  uninvasive
nonpharmacological simple testing for visual acuity, visual field
defects, color blindness, and depth perception.

() “Program manager” means the staff manager of the
diversion program, as designated by the executive officer of the
board. The program manager shall have background experience
in dealing with substance abuse issues.

SEE2t

SEC. 22. Section 3534.1 of the Business and Professions Code
is amended to read:

3534.1. The examining committee shall establish and
administer a diversion program for the rehabilitation of physician
assistants whose competency is impaired due to the abuse of drugs
or alcohol. The examining committee may contract with any other
state agency or a private organization to perform its duties under
this article. The examining committee may establish one or more
diversion evaluation committees to assist it in carrying out its
duties under this article. As used in this article, “committee” means
a diversion evaluation committee. A committee created under this
article operates in an advisory role to the diversion program
manager, as designated by the executive officer of the examining
committee.

SEC22

SEC. 23. Section 3534.3 of the Business and Professions Code
is amended to read:

3534.3. Each committee has the following duties and
responsibilities:

(a) To evaluate physician assistants who request participation
in the program and to make recommendations to the program
manager. In making recommendations, a committee shall consider
any recommendations from professional consultants on the
admission of applicants to the diversion program.
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(b) To review and designate treatment facilities to which
physician assistants in the diversion program may be referred, and
to make recommendations to the program manager.

(c) The receipt and review of information concerning physician
assistants participating in the program.

(d) To call meetings as necessary to consider the requests of
physician assistants to participate in the diversion program, to
consider reports regarding participants in the program, and to
consider any other matters referred to it by the examining
committee.

(e) To consider whether each participant in the diversion
program may with safety continue or resume the practice of
medicine, and to make recommendations to the program manager.

(f) Tomake recommendations to the program manager regarding
the terms and conditions of the diversion agreement for each
physician assistant participating in the program, including
treatment, supervision, and monitoring requirements.

(2) To hold a general meeting at least twice a year, which shall
be open and public, to evaluate the diversion program’s progress,
to prepare reports to be submitted to the examining committee,
and to suggest proposals for changes in the diversion program.

(h) For the purposes of Division 3.6 (commencing with Section
810) of Title 1 of the Government Code, any member of a
committee shall be considered a public employee. No examining
committee or committee member, contractor, or agent thereof,
shall be liable for any civil damage because of acts or omissions
which may occur while acting in good faith in a program
established pursuant to this article.

SEE23-

SEC. 24. Section 3534.4 of the Business and Professions Code
is amended to read:

3534.4. Criteria for acceptance into the diversion program shall
include all of the following: (a) the applicant shall be licensed as
a physician assistant by the examining committee and shall be a
resident of California; (b) the applicant shall be found to abuse
dangerous drugs or alcoholic beverages in a manner which may
affect his or her ability to practice medicine safely or competently;
(c) the applicant shall have voluntarily requested admission to the
program or shall be accepted into the program in accordance with
terms and conditions resulting from a disciplinary action; (d) the
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applicant shall agree to undertake any medical or psychiatric
examination ordered to evaluate the applicant for participation in
the program; (e) the applicant shall cooperate with the program
by providing medical information, disclosure authorizations, and
releases of liability as may be necessary for participation in the
program; and (f) the applicant shall agree in writing to cooperate
with all elements of the treatment program designed for him or
her.

An applicant may be denied participation in the program if the
examining committee or the program manager determines that the
applicant will not substantially benefit from participation in the
program or that the applicant’s participation in the program creates
too great a risk to the public health, safety, or welfare.

SEC24-

SEC. 25. Section 3534.9 of the Business and Professions Code
is amended to read:

3534.9. If the examining committee contracts with any other
entity to carry out this section, the executive officer of the
examining committee or the program manager shall review the
activities and performance of the contractor on a biennial basis.
As part of this review, the examining committee shall review files
of participants in the program. However, the names of participants
who entered the program voluntarily shall remain confidential,
except when the review reveals misdiagnosis, case
mismanagement, or noncompliance by the participant.
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CALIFORNIA STATE BOARD OF PHARMACY
BILL ANALYSIS

BILL NUMBER: SB 1441 VERSION: As Amended July 3, 2008

AUTHOR: Ridley-Thomas SPONSOR:

BOARD POSITION:

SUBIJECT: Healing Aris Practitioners: substance abuse
EXISTING LAW
1. Establishes boards and bureaus within the Department of
Consumer Affairs (DCA) to license and regulate various professions
2. Requires several hedaling arts boards to establish and administer

diversion programs for the rehabilitation of healing arts practitioners
whose competency is impaired due to the abuse of drugs or
alcohol.

THIS BILL WOULD

Make a number of findings and declarations regarding substance
abuse and diversion programs. _

State that it is the intent of the Legislature to require the
Department of Consumer Affairs to conduct a thorough audit of
the effectiveness, efficiency, and overall performance of the
vendor chosen by the department to manage diversion programs
for substance-abusing licensees of healthcare licensing boards and
specify areas that must be covered during the audit.

Establish the Substance Abuse Coordination Committee within the
Department of Consumer Affairs comprised of Executive Officers
from each healing arts board and require the committee to
formulate uniform and specific standards in specified areas that
each healing arts board shall use in dealing with substance-
abusing licensees including:

e Clinical diagnostic evaluation

e Temporary license removal

e Communication between the licensee and the licensee’s
employer

Required testing

Group meeting attendance

Treatment

Worksite monitoring

Positive tests



Ingestion of banned substances

Consequences for major and minor violations

Returning fo practice
e License reinstatement

4. Require the committee to establish standards using a private-sector
vendor for services.

5. Require the committee to develop measurable criteria and
standards to determine whether each board’s method of dealing
with affected licensees protects patients from harm and is effective
in assisting the licensee in recovery.

6. Transfer responsibilities from Diversion Evaluation Committees
currently used by several boards to the program manager for each
board.

AUTHOR'S INTENT

According fo the author's office, “The intent of this bill is to profect the public by
ensuring that, at minimum, a set of best practices or standards are adopted by
health care related boards to deal with practitioners with alcohol or drug
problems.”

“SB 1441 is not attempting to dictate to [health-related boards] how to run their
diversion programs, but instead sets parameters for the boards.”

FISCAL IMPACT

The board would seek permanent funding for a part-time program manager.

COMMENTS

This bill stems from concerns over the Medical Board's diversion program that has
since been sunsetted.

SUPPORT/OPPOSITION
Support

Center for Public Interest Law
Oppose

None on file
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